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bond be forfeited, scire facias shall be issued thereon by the 
clerk of the court in whose office the bond is filed," etc., this 
provision but {jives a special remedy, and was not intended to 
exclude other remedies or forms of action by the commonwealth 
to collect the penalty of the bond. 

During the trial in the court below, plaintiffs in error excepted 
to certain rulings of the trial judge, and leave was given them to 
prepare and present within 30 days their bills of exceptions, to be 
signed and made a part of the record; but while those bills of 
exceptions were prepared and presented to the judge in vacation 
on the 28th day of September, 1905, they were not signed by 
him and filed with the record till the 5th day of December, 1905, 
that being the last day of the November term, 1905, of the cir- 
cuit court of Scott county, which was not only after the ex- 
piration of thirty days from September 5, 1905, but the November 
term of the court had intervened between that date and the date 
on which the bills of exceptions were signed by the judge and 
filed with the record, and they do not show the consent of parties 
extending the time entered of record, as provided by law ; there- 
fore, thev cannot be considered by this court. Va. Code 1904, 
§ 3385 ; Hoover v. Saunders, 104 Va. , 52 S. E. 657. 

It follows that the judgment of the circuit court must be af- 
firmed. 

Keith, P., absent. 



Mason & Perkins v. Post. 

June 14, 1906. 
(54 S. E. 311.] 
Master and Servant — Injuries to Servant — Contributory Negligence. 

— Where plaintiff, a street car motorman, having the right of way over 
a single track, left a place of safety as directed by his conductor and 
in conformity to rules given him by his superintendent, knowing that 
a car approaching from the opposite direction, at a high and dangerous 
rate of speed had passed the only intervening turnout, in violation of 
the rules, and that the only thing that could prevent a collision was 
the. stopping of the offending car and its returning to such turnout, 
and plaintiff took no steps to avert such collision until he saw that 
the operatives of the offending car could not be forced to return, when 
it was too late, he was guilty of such contributory negligence as 
precluded a recovery for injuries sustained in the collision. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 778-788.] 
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Error to Circuit Court, Elizabeth City County. 

Action by William L. Post against R. I. Mason and another, 
as receivers of the Hampton Roads Railway & Electric Com- 
pany. From a judgment for plaintiff, defendants bring error. 
Reversed and remanded. 

R. G. Bickford and S. O. Bland, for plaintiff in error. 

F. S. Collier and O. D. Batchelor, for defendant in error. 

Whittle, J. In this action, which was brought to recover 
damages for personal injuries, plaintiffs in error complain of the 
action of the trial court in overruling their demurrer to the 
evidence and rendering judgment against them for the damages 
assessed by the jury. 

For brevity, the defendant in error will be hereafter referred to 
as the plaintiff, and the plaintiffs in error as the receivers. 

Most of the argument has been addressed to the point whether 
a street railway comes within the influence of an act of the Gen- 
eral Assembly approved March 27, 1902 (Acts 1901-02, p. 335, 
c. 322 fVa. Code 1904, p. 707, § 1294k]), and of section 162, art. 
12, of the Constitution [Va. Code 1904, p. cclix], modifying the 
fellow servant doctrine as previously established in this state. 
But we are of opinion that whatever view might be taken of that 
question, the undisputed evidence establishes such contributory 
negligence on the part of the plaintiff as to bar a recovery. 

The controlling facts in the case, considered from the stand- 
point of a demurrer to the evidence, are as follows : The plain- 
tiff, while serving in the capacity of a motorman, was injured in a 
collision between cars No. 6 and No. 9 of the, Hampton Roads 
Railway & Electric Company, which was being operated by the 
defendants as receivers appointed by a decree of the Circuit 
Court of the United States for the Eastern District of Virginia. 
The road is an urban and interurban line, located upon the 
streets and avenues of the city of Newport News, and extending 
thence by way of the town of Hampton to Buckroe Beach, a 
seaside resort on Chesapeake Bay. On the morning of the acci- 
dent, the plaintiff left the car barn with car No. 9, and pro- 
ceeded on his run toward Newport News, reaching the point of 
intersection between Lincoln and King streets in the town of 
Hampton on schedule time. This car had the right of way from 
King street over Lincoln street, a distance of 3,420 feet, to a 
turnout or passing switch at Lee's corner, 20 or 30 feet from 
Lincoln street, at which point it was the duty of the east-bound 
car, No. 6, to remain until No. 9 had passed. Before leaving 
the east side of King street, a place of safety, plaintiff saw car 
No. 6 turn Lee's corner into Lincoln street, distant about two- 
thirds of a mile, and remarked to his conductor that the other 
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car was "coming through," whereupon the conductor replied, 
"Go ahead, we are on time, and can't run back for him." At 
that time plaintiff was in full view of car No. 6, and saw that it 
was coming down Lincoln street at a high and increasing rate of 
speed; and, with full knowledge of that fact and that there was 
no intervening turnout, he put his car in morion and advanced 
toward the approaching car at the rate of five or six miles an 
hour, sounding his gong, and with the intention of forcing the 
offending car to return to Lee's switch and allow him to pass. 
Plaintiff continued to move forward, though he perceived that 
the other car, in disregard of his right of track and in violation 
of the rules of the company and the speed ordinance of the town, 
was rushing down upon him at full speed, and made no effort to 
escape from the perilous position in which he had placed him- 
self, but persisted in his purpose to force the other car back until 
he observed the motorman on the opposing car standing with 
his hands behind him talking with the conductor and paying no 
attention whatever to his signals. Then, for the first time, when 
the cars were within a car's length of each other and a collision 
inevitable, he attempted to escape by reversing his course. 

The plaintiff undertakes to justify this extraordinary conduct 
on the theory that he was entitled to the right of wav, and was 
obeying the orders of his conductor, and had received general in- 
structions from the superintendent of the company to arrive with 
his passengers (for the most part employees of the shipyard) at 
Newport News on time, and not to allow other cars to run him 
back ; also that he had the right to assume that the motorman on 
the opposing car would abate his speed to eight miles an hour, as 
required by the rules of the company and the ordinance of the 
town, and approach him with his car under control, and, recog- 
nizing plaintiff's superior right, would return to the switch and 
permit him to pass. But it is manifest that his position is inde- 
fensible. 

A due regard for the safety of his passengers, as well as for 
his own safety, forbade that he should place them in a position 
of peril on the illusive theory that tort-feasors, who had demon- 
strated a contrary purpose by their very act, would suddenly 
awaken to a sense of duty and avert the consequences of his own 
folly. His knowledge of the impending danger deprives him of 
all that he alleges in excuse for his conduct. He knew that the 
crew of the opposing car were violating the rules of the com- 
pany in leaving Lee's switch in advance of their schedule, and that 
they were "coming through," for so he told the conductor, and at 
a high rate of speed. Yet with that knowledge he left a place 
of safety under the alleged fanciful belief that the offending car 
would moderate its speed and retrace its course leaving the way 
open to him to proceed, a delusion to which he adhered almost to 
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the moment of impact. As well might an engineman on an 
ordinary railroad, with visual knowledge that an opposing train 
was approaching at full speed over a single track, seek to excuse 
himself for a collision occasioned by his going forth to meet it, 
because, forsooth, he had the right of way and was acting under 
orders from the conductor. 

Both the conductor and motorman are responsible for the 
safety of their passengers and cars, and must take every reason- 
able precaution for their protection ; and it is a well-settled prin- 
ciple, one which is usually embodied in the rules and regulations 
for the government of the operating department of all railways, 
that an engineman is under no obligation to obey an order of a 
superior officer which he knows will endanger the safety of pas- 
sengers and the train. 

To uphold the recovery in this case would tend to encourage 
negligence, and, against public policy, to reward the plaintiff for 
needlessly and recklessly jeopardizing his own life and the lives 
of passengers, and exposing to injury property committed to his 
care. 

It is an established doctrine of the law governing the relations 
of master and servant, that a servant cannot escape the result of 
his own contributory negligence on the ground that he is acting 
under orders from the master, when obedience to those orders 
involves exposure to such apparent danger that no prudent person 
would incur the risk. 

This general principle finds expression in all standard text- 
books on the subject and numerous decisions of courts of last 
resort. Reference to the following may be made by way of 
illustration : 

"Upon general principles it is manifest that, although the 
servant may have been directly commanded or urged to under- 
take the work from which the injury resulted, he cannot claim 
an indemnity where the danger to be encountered was at once 
so obvious and so serious that no prudent man would have in- 
curred it. That is to say, the order must, if it is to serve as a 
justification, be in a matter with regard to which the servant has 
a right to rely on the superior judgment of the master. 

"The courts decline to lay down a rule of law purporting to 
define accurately how dangerous a proposed action would have 
to be before a servant receiving an order from his master to per- 
form it would be required to disobey under pain of being charge- 
able with negligence. But where there is no dispute as to the 
facts, and the dangers of obedience to an order are as apparent 
to the servant as to the employer's representative, there is no 
occasion to go to the jury to determine whether the servant 



1906.] MASON & PERKINS V. POST. 529 

should have obeyed the order." 1 Labatt on Master & Servant, 
§ 442. 

"Where an order is given by a fireman to a brakeman to un- 
couple cars in motion, under such circumstances that, by com- 
plying therewith, he would incur risks of obvious peril, such as a 
reasonably prudent man would regard as extrahazardous if 
obeyed, the employee in obeying assumes the risk himself." 
Davis v. Western Ry. of Ala., 107 Ala. 626, 18 South. 173. 

"An instruction that 'the law requires the master to exercise 
reasonable care in selecting safe tools and appliances which the 
master is required to furnish for his servants' use in his employ ; 
and although a tool may be in doubtful safety and although its 
character may be as well known by the servant as the master, 
yet if the master, knowing the defect, or if he could have known 
it by the exercise of due diligence, commands, urges, or induces 
the servant to so use the tool, and the servant is injured by the 
use of it while exercising due care in his own behalf, then' etc., 
held erroneous in not adding the proviso to the rule, that if the 
tool or implement was so obviously insufficient that no prudent 
man would have used it, then there could have been no recov- 
ery." Moline Plow Co. v. Anderson, 19 111. App. 417. 

"Under the facts as disclosed by the record, there was no 
error in granting a nonsuit in this Case. The facts show, in brief, 
that the plaintiff undertook to get upon an engine which was 
running at the rate of from 6 to 12 miles per hour. It seems to us 
that any man of common sense would have known that it was a 
rash and dangerous attempt. It is claimed, however, that he 
was justified because he was ordered to do so by his boss or 
superior. The evidence does not show that the boss ordered him 
to get on the engine while it was moving at this rate of speed ; 
and the action of the plaintiff shows that he did not so understand 
the order, because he gave the engineer a signal to stop, and the 
engineer either not seeing the signal or not. heeding it, did not 
stop, and the plaintiff then undertook to mount the engine as it 
ran past him. Even if the boss had ordered him to get upon the 
engine while it was moving- at this rate of speed, it would not 
have protected the plaintiff, because the act was so rash and 
dangerous that he was not obliged to obey such an order, and if 
he did so it would be at his peril." Roul v. Railway Co., 85. Ga. 
199. 11 S. E. 558. 

"Where a foreman and his assistant have equal knowledge of 
the danger accompanying an act about to be performed, even if 
the foreman requests its performance, and injury ensues to the 
assistant, the employer cannot be made liable ; such performance 
being optional with the assistant, who takes his chances of the 
perils surrounding the situation. In such a case, where there 
ia no dispute upon the facts, there is no occasion to go to the 
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jury to determine whether the assistant ought to have obeyed 
such order. 

"When plaintiff entered the service of the defendant, he as- 
sumed, not only the usual and ordinary risks and perils of the 
service, but also such other risks as became apparent by ordinary 
observation." Kean v. Detroit Copper, etc., Mills, 66 Mich. 277, 
33 N. W. 395, 11 Am. St. Rep. 492. 

"If a servant obeys the master s order to go into .a place that is 
so obviously dangerous that a prudent person, though acting in 
his capacity, would not obey it, he will be guilty of contributory 
negligence which will defeat a recovery for an injury resulting 
therefrom." Shortel v. City of St. Jos'eph, 104 Mo. 114, 16 S. 
W. 397, 24 Am. St. Rep. 317. 

"A servant is not bound, under all circumstances and at all 
hazards, to obey the orders of his master. He cannot recover 
damages of the master for injuries received while obeying the 
latter's order, if he had time to deliberate, and voluntarily, and 
with knowledge, of the peril, placed himself in a position in which 
he was more than likelv to be injured." McDermott v. Hannibal, 
etc., Ry. Co., 87 Mo. 285. 

"While the servant assumes the ordinary risks of 1 his employ- 
ment, and, as a general rule, such extraordinary risks as he may 
knowingly and voluntarily see fit to encounter, he does not stand 
upon the same footing as the master as respects the matter of 
care in inspecting and investigating the risks to which he may be 
exposed. He has a right to presume that the master will do his 
duty in that respect, so that, when directed by proper authority 
to perform certain services, or to perform them in a certain place, 
he will ordinarily be justified in obeying orders without being 
chargeable with contributory negligence or with the assumption 
of the risks of so doing. This proposition is, however, subject to 
the qualification that he must not rashly and deliberately expose 
himself to unnecessary and unreasonable risks which' he knows 
and appreciates." Cook v. St. Paul, etc., Rv. Co., 34 Minn. 45, 
24 N. W. 311. 

In B. & P. R. Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506, the 
syllabus is as follows : 

"Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of 
the situation ; or doing what such a person under the existing 
circumstances would not have done. The duty is dictated and 
measured by the exigencies of the occasion. 

"Plaintiff held not entitled- to recover for an injury which he 
received while riding on a pilot of a locomotive, where he had 
been forbidden to ride, there being room for him in a box car 
attached." 

The plaintiff was one of a number of laborers engaged in con- 
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structing and repairing the roadway of the railroad company, 
and the company was in the habit of carrying them to and from 
work, sometimes with locomotive, tender, and box car, and some- 
times with only locomotive and tender; in either case, some of 
the men usually rode on the pilot of engine, though they had 
been warned not to do so. On the day of the accident, there was 
a car attached to the engine, and plaintiff was told by the fore- 
man to jump on anywhere, that the train was late, and he must 
hurry. He got on the pilot and was injured in a collision, while 
those on the car escaped. Held, assuming that the collision was 
the result of the negligence of the railroad company, that plain- 
tiff's injury was due to his own recklessness and folly, as he 
should have been in the box car. In the opinion it is said : "The 
plaintiff had been warned against riding on the pilot, and for- 
bidden to do so. It was next to the cowcatcher, and obviously 
a place of peril, especially in case of collision. There was room 
for him in the box car. He should have taken his place there. 
He could have gone into the box car in as little, if not less time, 
than it took to climb to the pilot. The knowledge, assent, or di- 
rection of the company's agents as to what he did is immaterial. 
If told to get on anywhere, that the train was late, and that he 
must hurry, this was no justification for taking such a risk. 
* * * The liability of the company was conditioned upon the 
exercise of reasonable and proper care and caution on his part. 
Without the latter the former could not arise." 

For the foregoing reasons, we are of opinion that the circuit 
court erred in overruling the demurrer of the receivers to the 
evidence, for which error its judgment must be reversed; and 
this court will enter such judgment as that court ought to have 
rendered. 

Note. 

We regret that the question adverted to by Judge Whittle in this 
case, as to whether § 1294k of the Virginia Code, modifying the fel- 
low servant rule, applies to street railways, could not have been de- 
cided. That section provides that every corporation operating a 
railroad in this state shall be liable for any injury sustained by any 
employee, when such injury results from the wrongful act, neglect or 
default of a co-employee engaged in another department of labor from 
that of the employee injured, or of a co-employee on another train of 
cars, or of a co-employee who has charge of any switch, signal point, 
or locomotive engine, or who is charged with dispatching trains or 
transmitting telegraphic of telephonic messages. Does the word 
"railroad," used in this section, include street railroads operated by 
electricity, or is it to be confined to steam railroads? 

Meaning of Term in General. — The word "railroad," in its broadest 
signification, includes a street railroad. When the word is used in a 
statute, there is no definite rule of construction as to whether it in- 
cludes street railroads. It may, or it may not, include them. The 
meaning of the word must depend upon the context and the general 
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intent of the statute in which it is used. Bloxham v. Consumers' 
Electric Light, etc., R. Co., 36 Fla. 519, 18 South. 444. 

The word "railroad," of itself, has no such fixed definition as to 
enable the court to determine whether, by its mere use in a statute, 
it applies to street railways or not. It may or may not includ them. 
It may be used in the statute in its broadest sense, or it may be used 
in its technical or popular sense. In its broadest sense, it undoubtedly 
includes a street railroad, and every other kind of a road or way on 
which rails of iron are laid for the wheels of cars to run upon, whether 
propelled by steam, electricity, horse, or other power,' carrying light 
or heavy loads of freight or passengers, or both. In its technical 
sense it does not apply to street railroads. Massachusetts Loan, etc., 
Co. v. Hamilton, 88 Fed. Rep. 588. 

The word "railroad," as generally used, applies to commercial rail- 
ways engaged in the transportation of freight and passengers for 
long distances, and, as a general rule, having steam engines for motive 
power, and making stops at regular stations for the receipt and dis- 
charge of freight and passengers. The term "street railroad" applies 
only to such road the rails of which are laid to conform to the grade 
and surface of the street, and which is otherwise constructed so that 
the public are not excluded from the street as a public highway; 
which runs at a moderate fate of speed compared with commercial 
railroads, which carries no freight, but only passengers from one part 
of a thickly populated district to another in a town or city and its 
suburbs, and for that purpose runs its cars at short intervals, stopping 
at street crossings or other places irregularly, as the convenience of 
its patrons may require, for the receipt and discharge of its passen- 
gers. The cars upon such roads may be propelled by animal or 
mechanical power. Bloxham v. Consumers' Electric Light, etc., R. 
Co., 36 Fla. 519, 18 South. 444. 

In Trust Co. v. uouglas, 104 Iowa 536, 73 N. W. 1040, a very late 
case, it is said: "The words 'railroad' and 'railway' may undoubtedly 
be so used as to mean a street railway, but by popular usage, when 
used without qualifying words, they are understood to refer to com- 
mercial railways; the word 'street' being almost invariably used in 
connection with 'railway' to designate a street railway." The same 
has been substantially held in other states in the discussion of the 
various uses of the words "railroad" and "street railway." Funk v. 
Railway Co., 61 Minn. 435, 63 N. W. 1099, 29 L. R. A. 208; Sears v. 
Railway Co. (Iowa), 23 N. W. 150; Railway Co. v. Johnson (Wash.), 
25 Pac. 1084, 11 L. R. A. 693. And the same rule has been laid down 
in the federal courts. Manhattan Trust Co. v. Sioux City Cable R. 
Co. (C. C), 68 Fed. 82; Trust Co. v. Hamilton, 32 C. C. A. 46, 88 
Fed. 588; 1 Foote & E. Incorp. Co., p. 668, note 5. 

Judge Robertson, in Louisville & P. R. Co. v, Louisville City R. Co., 
2 Duv. 175, says: "A railroad is for the use of the universal public in 
the transportation of all persons, baggage and other freight. A street 
railway is dedicated to the more limited use of the local public, for the 
more transient transportation of persons, only and within the limits 
of the city. In the technical sense, therefore, a street railway is not 
a railroad. * * * A 'railroad' and a 'street railroad,' or way, are, 
in both their technical, and popular import, as distinct and different 
things as a road and a street, or as a bridge and a railroad bridge; 
and it has been authoratively adjudged that the simple term 'bridge' 
means a viaduct in a road dedicated to common use, and that the qual- 
ified phrase 'railroad bridge' means a viaduct constructed for the ex- 
clusive use of railroad transportation. This decision was made in 1865, 
and involved the construction to be given to a provision in a railroad 
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charter which provided that no other railroad should be constructed 
between two named points in a city, the court holding that such pro- 
vision did not prohibit the construction of a street railway between 
the points named. Perhaps it may be conceded that, technically speak- 
ing, the term 'railroad' would include a street railway, so far as its 
roadbed is made of iron or steel rails for wheels of cars to run upon; 
but where there is doubt about the true meaning of the word or 
term used in the law, the legislative intent is not to be determined 
from that particular expression, but from the general legislation upon 
the same subject matter." 

Construction of Statutes Relating to Negligence. — The highest 
courts in Minnesota and Texas have held that the acts modifying the 
fellow servant rule in those states, do not apply to street railroads. 

Chapter 13, Gen. Laws of Minnesota, 1887, provides that every rail- 
road corporation owning and operating a railroad in this state shall 
be liable for damages sustained by an agent or servant by reason of 
the negligence of any other agent or servant. Held, that this law is 
not applicable to a street railway corporation, although its line is 
operated by cable. Funk v. St. Paul City R. Co., 61 Minn. 435, 63 N. 
W. 1099. 

Likewise, it was held, by the court of civil appeals of Texas that the 
act of that state known as the "Fellow Servants' Act," and entitled 
"An act to define who are fellow servants, and who are not fellow 
servants," etc., approved May 4, 1893, does not apply to street rail- 
ways; therefore a street railway company is not liable for injuries to 
one of its servants caused by the negligence of a fellow servant. 
Riley v. Galveston City R. Co., 13 Tex. Civ. App. 247, 35 S. W. 82C. 

It has been held, that a. train pulled by a small engine called a 
"dummy," although exclusively engaged in carrying passengers, is a 
"railroad" within the meaning of § 1298 of the Tennessee Code pro- 
viding that every railroad shall keep some person upon the locomo- 
tive always upon the lookout ahead"; and when any obstruction ap- 
pears upon the road, the alarm whistle shall be sounded, and every 
possible means employed to prevent an accident. Katzenberger v. 
Lawo, 90 Tenn. 235, 16 S. W. 611. 

Section 3, ch. 72, Comp. St. of Nebraska, 1897, providing that "every 
railroad company, as aforesaid, shall be liable for all damages in- 
flicted upon the person of passengers while being transported over 
its road, except in cases where the injury done arises from the crim- 
inal negligence of the person injured," etc., has no application to 
street railways. Lincoln Street R. Co. v. McClellan, 54 Neb. 672, 74 
N. W. 1074. 

Construction of Statutes Relating to Taxation. — In State v. Duluth 
Gas & Water Co., 76 Minn. 96, 78 N. W. 1032, it is held, that a street 
railway company is not a railroad company, within the meaning of a 
statute providing for the taxation of a railrqad company by requiring 
them to pay a percentage on their gross earnings. 

A New Jersey statute provides "that hereafter no mortgage or debt 
secured thereby shall be assessed for taxation unless a deduction there- 
for shall have been claimed by the owner of the land a'nd allowed by 
the assessor;*' the proviso to that section is that it shall not apply to 
railway and certain other corporations. It was held, that street rail- 
ways are taxable under that section, because the term "railway cor- 
poration," as it is there employed, means steam railroads, and does 
not include street railway companies. Newark v. Merchants' Ins. 
Co., 26 Vroom. 145, 26 Atl. 137. 

The contention in Bloxham v. Consumers' Electric Light, etc., R. 
Co., 36 Fla. 519, 18 South. 444, was that a street railroad extending 
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along the streets of a single city, and wholly located within a single 
county, is not a railroad in the contemplation of our statute, requir- 
ing railroads to be assessed for taxation by the comptroller of the 
state, and that the same can be assessed for taxes only by the county 
tax assessor. For more than twelve years past, the comptroller of 
the state has, under the act in question, or acts of similar import, as- 
sessed all railroads for taxation, including street railroads located in a 
single city and county. The taxes have always been paid to the state 
upon such street railroads, upon such assessments, without objection: 
The legislature, with knowledge of such practice, has several times re- 
pealed the statute containing such provision, and passed other acts, 
containing provisions; thousands of dollars have been collected under 
such assessments, and no objection made and no attack upon the 
validity of the same. Held, that such practical construction of the 
act by an executive department of the government is a matter of which 
the court can take judicial notice, and that, under the circumstances 
stated, the greatest deference and respect should be paid to the same, 
and that the same should not be interferred with. 

Construction of Statutes Relating to Liens. — The supreme court of 
Washington in the case of Front Street Cable Ry. Co. v. Johnson, 2 
Wash. St. 112, 25 Pac. 1084, following Louisville & P. R. Co. v. Louis- 
ville City Ry. Co., 63 Ky. 175, held, that an act giving a lien upon 
railroads had no application to street railways. 

In Manhattan Trust Co. v. Sioux City Cable Ry. Co., 68 Fed. 82, 
the court held, that the Iowa statute (McClain's Code, § 2008), which 
declares that "a judgment against any railway corporation for any 
injury to any person or property, shall be a lien within the county 
where recovered on the property of such corporation, and such lien 
shall be prior and superior to the lien of any mortgage or trust deed 
executed since the 4th day of July, A. D., 1862," did not apply to 
street railroad corporations. 

Section 707 of the fifth division of the Compiled Statutes of Mon- 
tana of 1887, which reads as follows: "A judgment against any rail- 
way corporation for any injury to person or property, or for material 
furnished, or work or labor done upon any of the property of such 
corporation, shall be a lien within the county where recovered on the 
property of such corporation, and such lien shall be prior and superior 
to the lien of any mortgage or trust deed provided for in this act," 
does not apply to street railroads. Mat-achusetts Loan, etc., Co. v. 
Hamilton, 88 Fed. Rep. 588. 

In Ohio, a statute giving a lien to mechanics, laborers, etc., for work 
done upon "any railroad, turnpike, plank road, canal or any public 
structures," applies to street railroads. New England Engineering 
Co. v. Oakwood St. Ry. Co., 75 Fed. 162. 

Construction of Penal Statutes. — Section 4438 of the Georgia Code, 
which provides a penalty for obstructing a railroad, includes a street 
railroad operated by horsepower, as well as a railroad on which the 
cars are drawn by a steam locomotive. Price v. State, 74 Ga. 378. 

Acts Forbidding Consolidation.— In Gyger v. Railway Co., 136 Pa. 
96, 20 Atl. 399, it was held, by the supreme court of Pennsylvania, that 
§ 4, art. 17, of the constitution of the state, providing that "no railroad, 
canal, or other corporation * * * shall consolidate * * * with 
or lease or purchase the works or franchises of, or in any way control, 
any other railroad or canal corporation owning * * * a parallel of 
competing line," is not applicable to street railway companies. In 
the opinion it is said: "It is perfectly clear that the convention did 
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not regard the word 'railroad' as synonymous with 'railway' or 'street 
passenger railway' when this section of the article was framed." 

Railroad Commissioners. — Article 12, § 22, of the constitution of 
California, providing for and defining the duties and jurisdiction of 
the railroad commissioners, is as follows: "The state shall be divided 
into three districts as nearly equal in population as practicable, in 
each of which one railroad commissioner shall be elected. * * * 
Said commissioners shall have the power and it shall be their duty to 
establish rates of charges for the transportation of passengers and 
freight by railroad and other transportation companies." It was held, 
that the words "railroad and other transportation companies" do not 
include a street railway company in a municipality engaged in the 
business of carrying passengers on street railroad cars. Board of Rail- 
road Commissioners v. Market Street R. Co., 132 Cal. 677, 64 Pac. 
1065. Temple, J., dissenting. 

Summary. — "These authorities show the necessity that exists for 
the courts, in all cases, to look carefully to the statute itself, in con- 
nection with the history of the times, and the contemporaneous leg- 
islation, in order to discover in what sense the word "railroad" is used, 
or to ascertain what particular kind of a railroad the legislature in- 
tended should come within its provision." Massachusetts L,oan, etc., 
Co. v. Hamilton, 88 Fed. Rep. 588. 

We think there can be no doubt that Va. Code, 1904, p. 707, § 1294k, 
was not intended to apply to street railroads. It is a matter of com- 
mon knowledge that the many and great dangers to life and limb to 
which the numerous persons, engaged in operating railroads whose 
cars are moved by steam, were exposed, and the many different depart- 
ments of labor in which such operatives were employed, were doubt- 
less the principal reasons which induced the legislature to modify 
the rule heretofore governing the relation of master and servant, and 
prescribing their reciprocal duties and liabilities. But these reasons 
for changing the law do not exist in respect to those engaged in op- 
erating street railways. Besides, if we take the entire provisions of 
this state, and judge of the meaning of this word railroad from the 
context, that part reading "or locomotive engine, or who is charged 
with dispatching trains or transmitting telegraphic or telephonic 
messages," is almost conclusive of the legislative intent. 
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June 14, 1906. 
[54 S. E. 317.] 
Easements — Abandonment. — Under a deed to the owner of a lot 
adjoining one owned by the grantor, conveying a part of the grantor's 
lot between a building thereon and the lot of the grantee, with priv- 
ilege to build on the tract conveyed or on the grantee's lot, and to 
join the building to the lower side wall of the building on the grantor's 
lot, and to pierce the walls of the latter and insert timbers therein so 
as to have a convenient alley to be used in common by the grantor 
and grantee, where parties claiming under the grantor built a brick 



